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Constructive Dismissal - Not a Sure Thing

Constructivedismissal isatype of wrongful termination of an
employee by an employer. What makes constructive dismissal
different and tricky isthat it is the employee who must actu-
ally makethedecisionto leave hisor her employment. In other
words, if the employer has made significant changes to the
job or the employer’s behaviour is so intolerabl e that the em-
ployeeisleft with no choice but to resign, then the employee
may be able to make the decision to leave and still sue for
wrongful termination.

The Ontario Superior Court of Justicerecently decided aclaim
alleging constructive dismissal.

Rowley worked asasalesman for asteel company for 15 years.
His income consisted of a base salary plus commissions on
the company’s gross corporate sales. Several months before
leaving the company’semploy, Rowley, along with other sales
personnel, were asked to accept atemporary reductionintheir
rate of commission. The reason for the reduction was the dif-
ficult economic situation and its effect on theemployer’sbusi-
ness. Rowley agreed to this change, and entered into a Tem-
porary Commission Agreement covering afour month period.

Two months later, Rowley was told that his job was being
terminated in 12 months.

Rowley continued to work for the company for another two
months then he announced that he was |eaving the company
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to become sales manager at another steel company. However,
his compensation was less with the new company.

Rowley sued hisformer employer, claiming that he had been
constructively dismissed and that he was entitled to the dif-
ference between his previous salary and hisnew salary for the
balance of the notice period. To support his position, Rowley
claimed that, after receiving the letter of termination, the em-
ployer attempted to transfer his assigned customers to other
sales personnel, to require that hetake part injoint sales calls
with other sales personnel and repeatedly inquired about his
progressin finding other employment.

The employer took the position that Rowley had not been
constructively dismissed that he was provided with reason-
able working notice of 12 months, and that he voluntarily re-
signed after two months. According to the employer, joint
sales calls were consistent with past practice and there had
been no attempt to reassign Rowley’s customers. In addition,
they claimed that their inquiries about Rowley’seffortsto find
other employment were not persistent and were only intended
to be supportive in nature.

The employer further argued that even if Rowley had been
constructively dismissed, hehad failed to take reasonable steps
to mitigate hisdamages by continuing to work for them for the
balance of the notice period, instead of taking the lower pay-
ingjob.

The Court explained constructive dismissal thisway:

Constructive dismissal occurs when an employer unilater-
ally makes a fundamental or substantial change to specific
terms of an employment contract without providing reason-
able notice of that change. Constructive dismissal also oc-
curs where the employer’s conduct amounts to an effective
repudiation of the entire employment relationship, rather
than a change in specific terms of the employment contract.
Such repudiation occurs where the employer’s conduct cre-
ates a hostile work environment which renders the employ-
ee's continued employment intolerable. Each constructive
dismissal case must be decided on its own facts. The test for
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Ordinary Drivers

Leave sooner, drive slower, live longer. ~Author Unknown

There have been several interesting cases involving motor
vehicle accidents that have come before the Ontario Courts
over the past number of months. Whileall threerecount tragic
fact situations, the decisions do provide important direction
about the legal obligations of drivers.

Deeringv. Scugog (Township)

Five friends decided to go to a late night movie. Nineteen
year old Shannon Deering wasthe driver. Theroad they took
was alow volume, rural paved two-lane roadway. That par-
ticular summer, the road had no centreline, no lane marking
and no signage. The speed limit was an unposted 80 km/hr.

As Shannon came up a hill on the road, the headlights of an
eastbound vehicle appeared over the crest of the hill. Shan-
non believed that the eastbound vehicle was in her lane, so
she steered right and lost control of her vehicle. It rolled and
smashed into a culvert. The other vehicle continued down
the hill and was never identified.

Shannon had been driving approximately 10 km per hour above
the speed limit. There was no acohol or drugs involved in
the crash. Both Shannon and her sister wereleft quadriplegic
and two other occupants of the vehicle sustained serious
injuries.

The Court concluded that municipalities have aduty to keep
their roads in a reasonable state of repair so as to protect
“ordinary drivers’ from an unreasonablerisk of harm.

The Court went on to describe the “ordinary driver” as fol-
lows:

The standard of care uses asthe measure of reasonabl e con-
duct the ordinary reasonable driver and the duty of repair
arises wherever an unreasonable risk of harm exists on the
roadway for which obvious cues on or near the road are not
present and no warning is provided...The ordinary motor-
ist includes those of average range of driving ability —not
simply the perfect, the prescient, or the especially percep-
tive driver, or one with exceptionally fast reflexes, but the
ordinary driver who is of average intelligence, pays atten-
tion, uses caution when conditions warrant, but is human
and sometimes makes mistakes.

The municipalitiesin this case were found to have breached
their obligation to maintain its road. However, Shannon was
found to be contributorily negligent for driving 90 km per
hour up the hill where the crash happened. The result was
that fault was apportioned at two-thirdsto the municipalities
and one-third to Shannon Deering.

Thisdecision, specifically with respect toliability, iscurrently
under appeal.

Mord v. Fermar PavingLtd.

OnJune 15, 2005, at approximately 6:30 p.m., Mark Mors was
driving alone on hisway home from work. The weather and

seeDRIVER onpage3
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whether the employer’s conduct amounts to constructive
dismissal is an objective one, considered from the per spec-
tive of a reasonable person in the same situation as the
employee.

Following areview of the evidence, the Court concluded that
Rowley had not been constructively dismissed. Specifically,
the Court found that Rowley had not established that the
conduct of the employer, taken asawhole, waslikely to cause
areasonable person in the same position as Rowley to find
that continued employment with the employer was intoler-
able, which would have allowed Rowley to treat the employ-
ment relationship as at an end.

Based on the Court’s finding, it was not necessary to con-
sider whether the notice period was appropriate or whether

Rowley had properly mitigated his damages. However, the
Court chose to address both issues. With respect to the no-
tice period, the Court concluded that 12 months was a suit-
able period based on Rowley’s age, experience and the fact
that he had held a senior sales position. The Court consid-
ered hisexperienceand as contacts positive factorsthat would
assist him in obtaining an equivalent position with another
employer.

Asregards mitigation, the Court agreed with the employer’s
position that Rowley would have been obliged to mitigate
his damages by continuing to work for the employer until the
end of the notice period. Although the Supreme Court of
Canada has stated that an employee is not obliged to miti-
gate by working in an atmosphere of hostility, embarrass-
ment or humiliation, thiswas not, by his own admission, the
situation Rowley found himself in. '~
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DRIVER continued from page 2

driving conditionswere perfect. Therewasa400 metre stretch
of road that had recently been resurfaced. This section was
not straight, rather there was along sweeping left curve. As
Mark traversed this section, he was confronted by severa
road signs, some permanent and otherstemporary, including
ayellow and black reverse curve sign with a40 kilometre per
hour advisory tab, a speed sign
indicating a 60 kph limit, acon-
struction ahead sign and an or-
ange and black pavement ends

The ordinary motorist includes those of aver-
age range of driving ability —not simply the
sign. perfect, the prescient...

Schurr v. Hutchinson

Thiscaseinvolved thedriver of adelivery truck rear-ending
acar that was then propelled forward and ran into the plain-
tiff pedestrian. Generally, in these situations, insurance com-
panies consider the driver that rear-ends a vehicle to be the
at fault driver.

In this case, the plaintiff argued that both drivers were at
fault and therefore responsi-
blefor hisinjuries. To be suc-
cessful, the plaintiff had to es-
tablish that the driver of the
car had done something
wrong such that she contrib-

Mark ignored these signs, espe-

cially the speed signs. The evidence from the police and the
accident reconstruction expert witnesses was that he exited
the long left turn at about 90 kph, accelerated hard onto the
short straight section of the road, and reached a speed of
117-120kph at the transition point. Helost control of hiscar,
hit atelephone pole and waskilled.

The trial judge apportioned liability as follows: the paving
company — 25 per cent; the municipality— 25 per cent; and
Mark —50 per cent.

On appeal, the Court found that the driver Mark was 100 per
cent liable for the accident. This decision was based on the
fact that had he driven at or even modestly above the speed
[imit or, in other words, had used ‘ ordinary care’ while nego-
tiating the reverse curve on the road, there would not have
been an accident. The Court concluded that this was not a
driver making amistake, rather it wasrecklessdriving.

uted to the accident.

Thefacts showed that the driver of the car wasinexperienced
and had been travelling to a place that she was not familiar
with. She admitted that she thought the proper thing to do
when making aright-hand turnisto stop, turn your signal on,
and then look for pedestrians. The delivery truck driver testi-
fied that the driver of the car never used her signal and that in
fact she stopped suddenly, which caused him to slam into
her, sending her car into the intersection.

Thejury determined that the driver of the car had crossed the
line into the intersection at the time of the accident and that
she could not make her right-hand turn safely. Shewasfound
to be 20 per cent at fault and her share of the damageswas $1
million.

Thesethree cases are astark reminder that with the privilege
of driving come legal obligations and when those obliga-
tions are breached the consequences can be significant. '~

Condo Fees

Condo fees are afact of life for many residents of the GTA.
The fee is a monthly amount to help pay for the operating
expenses of the common property elements. In addition, a
portion of the feeswill be paid into the Condominium Corpo-
ration’s reserve fund. The reserve fund is used to finance
major repairs and renewal projectsover thelife of the condo-
minium building.

Thismoney iscrucial to keep the building and common areas
properly repaired and maintained. Therefore, it can becomea
serious financial burden to the corporation if owners are not
paying their monthly condo fees.

The Condominium Act does give the corporation a means
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for collecting unpaid fees by allowing it to register alien on
the condo. In addition to the outstanding condo fees, the
Certificate of Lien aso alowsthe corporation to collect inter-
est and legal expenses.

The Certificate of Lienwill begiven to the owner of the con-
dominium and it will also be givento al mortgagees. In addi-
tion, the Act gives the corporation the power to enforce the
lien by giving it the option of foreclosure or power of sale.

Condominium feesarethelifeblood of acondominium corpo-
ration and the repercussions of failing to pay the fees can be
serious for the owner of the condo. 7~

BARRISTERS & SOLICITORS - TRADEMARK AGENTS 3



New Legal Changes for 2012

The following is a pot pourri of recent
changesto anumber of different laws.

Residential Landlord and Tenant Law

Theguidelineincreasefor rentsfor 2012
i$3.1%. A landlord can legally increase
rent once every 12 months, provided the
tenant isgiven 90 daysnoticeinwriting.

Family Law

Asof January 1, 2012, the rules for di-
viding pensions under the Family Law
Act have been changed. Separating
spouses will no longer have to resort to
the services of a pension valuator. In-
stead, a pension plan administrator will
determine the value of benefits accord-
ing to alegal formula. The second major
change is that an immediate lump-sum
transfer from the plan of the active pen-
sion plan member must now be madeto
the non-member spouse. For retired
members, settlement is made by divid-
ing pension plan members payments. For
additional information about these
changes please contact amember of our
family law group.

Accessibility

On January 1, 2012, the Accessibility
Standard for Customer Servicecame into
effect for all businesses and organiza-
tions in Ontario with one or more em-
ployees. For everything you need to
know about these changesvisit the Min-
istry of Community and Social Services
website at www.mcss.gov.on.ca

Employment Law

Mandatory retirement has been elimi-
nated for federally regulated workplaces
and employers. What thismeansisthat,
unlessafederaly regulated employer can
prove that there is a bona fide occupa-
tional requirement, it cannot terminate
an individual’s employment because of
his or her age. This change will come

into force on December 15, 2012.

CPP

As of January 1, 2012, employees be-
tween the ages of 60 and 70 years old
areabletotaketheir CPPretirement pen-
sion without having to stop working or
reduce their earnings. Employees must
stop contributing to the CPP after the
month in which they turn 70 years of

age.

Employers must deduct CPP contribu-
tions for all employees aged 60 to 65-
evenif theemployeeiscurrently receiv-
ing a CPP retirement pension. Employ-
ersmust also deduct CPP contributions
for all employeeswho are 65to 70 years
of age unless they elect not to contrib-
uteto the CPP by giving the employer a
signed and completed copy of Form
CPT30.

Wor kersCompensation

The pre-registration provisions of the
Workplace Safety and Insurance
Amendment Act, 2008 became effective
January 1, 2012. The remainder of the
Act, which extends mandatory workers
compensation coverage to independent
operators and some other individuals
carrying on business in construction,
will comeintoforce on January 1, 2013.
Period premiumsfor those who pre-reg-
ister will not be charged by the Board
because the requirement to pay premi-
umswill not bein force until January 1,
2013, which is also when coverage be-
gins.

Immigration Law

Live-in caregivers will be able to get
open work permits about 18 months
sooner, thanks to a processing change
announced on December 15, 2011 by
Citizenship, Immigration and
Multiculturdism Minister Jason Kenney.

All the best in 2012
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